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      TITLE APPEAL NO. 16/2019 

    Sri Ajay Bothra 
    Son of (L) Rawatmal Bothra 
    R/o – Hatipilkhana, Hospital Road 
     Tezpur Town  
    Mouza- Mahabhairab 
    PO & PS- Tezpur    
    Dist - Sonitpur, Assam 
         ----- Appellant/Plaintiff 

    -Versus- 
 

    Sri Shantilal Pugalia  
S/o (L) J. K. Pugalia 
C/o – Karan Automobiles 

     Hatipilkhana, Tezpur Town  
    Mouza- Mahabhairab 
    PO & PS- Tezpur 
    Dist - Sonitpur, Assam   ------ Respondent/Defendant 

     
This appeal has been preferred U/O-41 Rule 1 and 2 of CPC 

against judgment and decree dated 30-03-2019 passed by 

the learned Munsiff, No.1, Tezpur in Title Suit No.77 of 
2012, dismissing the suit of the appellant/plaintiff, and 

came up for final hearing on -09-09-2019, in presence of 
following advocates :  

 
Learned Advocate appearing for the Appellant : -  Mr. D. Bose 
Learned Advocate appearing for the Respondent : -  Mr. S. K. Singh 
 

J   U   D G M   E N T 

1. This first appeal has been preferred by the plaintiff/appellant on being 

dissatisfied with the judgment and decree passed by Ld. Munsiff, No.1, 

Tezpur dated 30-03-2019, vide T.S No- 77 of 2012, whereby the learned trial 

court dismissed the suit on contest with cost.  

2. Upon admission of the appeal for hearing, the notice was issued to the 

respondent and the original case record of Title Suit no-77/2012 was called 

for and subsequently received. 
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3. In order to decide the appeal, let me describe, in brief, the facts leading to 

this appeal:-- 

PLAINTIFF/APPELLANT’S CASE 

4. Case of the plaintiff/appellant appears to be in a narrow campus is that he is 

the sole owner of shop room and premises that described in the schedule 

land and the defendant took the suit room from him as his monthly tenant 

for his business purpose at the rate of Rs.1330/- as monthly rent which is 

payable within 7 day of each and every succeeding English calendar month. 

The defendant used to pay the monthly rent in the name of his business 

concerned i.e. M/s Shri Karani Automobiles. It is further stated that tenancy 

agreement was also executed amongst both the parties on 22-09-2011 for 11 

months for the schedule shop room premise and at the time of execution of 

agreement, the defendant had paid the amount of Rs.10,000/- only to the 

plaintiff as an advance amount and it was agreed by both the parties that the 

said advance amount of Rs.10,000/- will be refunded to the defendant by the 

plaintiff at the time of handing over of the physical possession of suit room. 

As per the agreement dated 22-09-2011 the tenancy was commenced from 

01-09-2011 for a period of 11 months upto 31-07-2011 and as such said 

tenancy agreement expired after 31-07-2012. After expiry of the tenancy 

agreement the plaintiff requested the defendant to vacate the said tenanted 

shop room and premises and deliver the khas and vacant possession to the 

plaintiff as the plaintiff has bonafide requirement of the said shop room for 

his own use and occupation and for his son’s business to which the defendant 

did not pay any heed and he stopped payment of monthly rental from the 

month of August 2012. It is also stated that the defendant has paid rent for 

the month of July 2012 vide receipt No.38 and thereafter the defendant has 

failed to make payment of monthly rental from the month of August 2012 

without any reason, as such he has become a defaulter in the eye of law and 

is liable to be evicted. It is also stated that if defendant has deposited any 

rent in the court then the said tender and deposit of rent is not legal as the 

plaintiff never refused to the monthly rental. Thus, the plaintiff has prayed 
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recovery of possession of the suit premises by evicting the defendant along 

with his men and materials, for recovery of Rs.2,660/- as arrear rent for the 

months of August 2012 and September 2012 and for recovery of future shop 

rents from the date of filing of the suit @ Rs.1330/- per month till the date of 

decree and also to recovery of mesne profits.   

DEFENDANT/RESPONDANT’S CASE 

5. The defendant/respondent contested case of plaintiff by filling written 

statement both in law and facts. The case of defendant/respondent appears 

to be in short campus is that defendant admitted the fact that he is a tenant 

of the plaintiff in respect of the suit room and he has been paying rents on 

the basis of verbal agreement with the plaintiff from September 1995. The 

defendant admitted the fact that he has paid Rs.10,000/- as advance 

payment at the time of taking the suit premises on rental basis. The 

defendant further stated that he has paid monthly rent @Rs.800/- only and 

he run his business in the name and style as M/s Shri Karani Automobiles and 

at present the rental is Rs.1330/-. That defendant entered into an agreement 

for tenancy with the plaintiff on 22-09-2011 as he was in need of financial aid 

as such he approached the Bank of Baroda for a Cash Credit facility in the 

name of his shop situated in the suit premises for which tenancy agreement 

along with other documents were sought by bank officials. The defendant 

requested the plaintiff for tenancy agreement and accordingly the plaintiff 

prepared a tenancy agreement according to his own needs and the 

defendant signed the agreement on good faith upon the plaintiff. The 

defendant further stated that the plaintiff used to issue receipts for the rental 

and his last receipt was for July 2012 on 07-08-2012. That defendant 

approached the plaintiff on 03-09-2012 but the plaintiff refused to receive 

the rent, hence, he compel to deposit rent in favour of the plaintiff for the 

month of August 2012 before the court on 07-09-2012. Hence, he is not a 

defaulter in any respect. The defendant further stated that the suit premises 

consisted of three shop rooms and one of them is still vacant and is in the 

possession of the plaintiff which may be used by the plaintiff to start business 



4 
Title Appeal No-16/19 (Arising our of T.S No-77 of 2012) 

                           Sri Ajay Bothra Vs. Sri Shantilal Pugalia 

 

for his son.  In view of the above, this defendant prayed for dismissal of the 

suit with costs. 

ISSUES 

6. Upon the pleadings of both the sides the learned trial Court has framed the 

following issues :  

(1) Whether the suit is bad for waiver, estoppels and     
  acquiescence ?  

(2) Whether the defendant is a defaulter ? 
(3) Whether the suit premise is bonafide required by the   

  plaintiff ? 
(4) Whether the defendant is liable to be evicted from the suit  

  premises ?  
(5) Whether the plaintiff is entitled to get the decree as prayed    

  for ?  
(6) To what other relief(s) the parties are entitled to ?  
 

7. And during trial, plaintiff /appellant adduced both ocular and documentary 

forms of evidences and per contra the defendant’s side examined two 

witnesses and also exhibited 3 nos. of documents.   

8. After hearing both sides, the learned trial court by the impugned judgment 

dated 30-03-2019 dismissed the suit with cost. On being aggrieved and 

dissatisfied with the impugned judgment, the plaintiff/appellant preferred the 

present appeal, upon the following grounds: -- 

GROUNDS OF APPEAL 

1. That the learned Munsiff No.1, Tezpur erred in law and fact in respect of 
the suit while dismissing the suit of the plaintiff/appellant. 

2. That the learned Munsiff No.1, Tezpur committed great mistake while 
dismissing the suit of the appellant/plaintiff without appreciating the 
plaint and the evidences adduced by the appellant / plaintiff as well as 
the documents exhibited by the appellant/plaintiff. 

3. That the learned trial court miserably failed to appreciate the cross-
examination of the defendant /respondent and his witnesses while 
discussing the issues framed in the suit. 

4. That the learned Munsiff No.1, Tezpur committed grave error both in law 
and facts while discussing Issue Nos.2 and 4 and decided that the 
respondent /defendant is not defaulter and decided the Issue Nos. 2 and 
4 against the appellant /plaintiff which cannot be sustained in the of law.  

5. That the learned Munsiff No.1, Tezpur erred both in law and facts while 
deciding the Issue No.3 against the appellant/plaintiff and wrongly hold 
that the suit premises is not bonafidely required by the appellant/plaintiff. 
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The learned Munsiff No.1 even has not considered the Supreme Court 
rulings and misinterpreted some of the rulings and wrongly decided the 
Issue No.3.  

6. That the learned Munsiff No.1, Tezpur while discussing the issues wrongly 
decided the Issue Nos.2, 3 and 4 against the appellant/plaintiff. So the 
learned trial court without even applying her judicial mind dismissed the 
suit by deciding Issue No.5 against the appellant /plaintiff.   

7. That the suit of the plaintiff ought to have decreed in favour of the 
appellant/plaintiff against the defendant /respondent. The learned trial 
court ought to have decided all the issues in favour of the 
appellant/plaintiff. The rulings of the Apex Court are in favour of the 
appellant /plaintiff as such if the learned trial court correctly appreciated 
the evidence, plaint and appreciate the law points the suit ought to have 
been decreed in favour of the plaintiff.   

8. That the decision and the findings of the learned trial court are not 
impartial and based on misconception of law and facts and cannot be 
sustained in any way.  

9. That the impugned judgment and decree passed in Title Suit No.77/2012 
on 30-03-2019 is against equity, natural justice and against all cannons of 
law and cannot be upheld in any way on any equitable consideration 
hence the same is liable to be reversed with cost. 

10. That in any view of the matter the impugned judgment and decree and 
dismissal of the suit on contest with cost/s cannot be sustained either on 
facts or in law.    

EVIDENCE OF PLAINTIFF/APPELLANT’S SIDE 

9. To decide the contentions of the appellant/plaintiff let us reproduce some 

relevant portions of the evidences adduced by both the sides.  

10. Plaintiff examined as many as 3 nos. of witnesses and relied upon on certain 

documents. PW-1 submitted his examination-in-chief through affidavit 

supporting and reproducing the entire contents of the plaint and he exhibited 

the following documents:- 

i  Ext.1   : original tenancy agreement dated 22-09-2011 
ii Ext.1(1) to 1(4) : Signature of plaintiff   
iii Ext.1(5) to 1(8) : Signature of defendant  
iv Ext.1(9)  : Signature of Bijay Singh Bothra 
v Ext.1(10)  : Signature of Govinda Giri 
vi  Ext.2   : original counter foil of last rent receipt no. 38  

     dated 07-08-2012 
vii Ext.3   : Original holding tax paid receipt                  

     dated 07-03-2007  

11. PW-1 in his cross-examination deposed that he has not submitted the land 

documents in this suit. Later on he says, that as per municipal record the 
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building belong to his mother. He has not made his mother either a plaintiff 

or proforma defendant in the present suit. It is a fact that one of the shop 

room by the side of tenanted premises is lying vacant for around 3½ years. 

The shop room is also of same size as the suit premises. The other shop 

room is under the occupation of tenant Sri Sunil Bhageria. Defendant is his 

tenant for about 18-20 years. It is a fact that he has not disclosed the actual 

date or year when the defendant became his tenant. It is a fact that when 

the defendant entered as tenant in the suit premises, the rent was quite low. 

He does not remember if the initial rent was Rs.800/-. It is a fact that baring 

Ext.1 no tenancy agreement was entered into between the defendant and 

him. He got Ext.1 executed to get the tenanted premises back for the benefit 

of his sons. It is a fact that nowhere in Ext.1 it has been so written that the 

same was executed for getting the tenanted premises back or for the benefit 

of his sons. He did not cause service of any notice in terms of clause 7 of 

Ext.1. It is true that Rs.10,000/- as shown in clause 3 of Ext.1 was taken at 

the initiation of tenancy with the defendant some 18-20 years ago. He does 

not remember for whose benefit he has sought eviction of the defendant 

from the suit premises. It is a fact that neither in the plaint nor in the 

evidence of any PWs it has been mentioned as to what business is to be 

done in the suit premises once eviction is allowed. It is true that every rent 

receipt be it Ext.A (1) to A (13) as Ext.2 were issued on behalf of his mother 

Smt. Panna Devi Bothra. It is a fact that many of the rent receipts in A Series 

are for months together and not for a single month. He has been receiving 

notices from the court in connection with deposit of monthly rent. He did not 

accept the rent of August,2012 asking the defendant to vacate the suit 

premises. He received the rent of August,2012 when the same was deposited 

in the court. When the process server of the court went to serve the process 

of Misc. Case No. 409/2012, he refused to accept the notice. But thereafter 

he accepted the notices of subsequent months. Ext.B is the record of Misc. 

Case No. 409/2012. Amit had been working in New Delhi in readymade 

garments sectors before returning back to Tezpur.  Presently he has been 
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renovating the shop room lying vacant for the last 4 years situated by the 

side of suit room for doing something. He is yet to decide. He has not 

submitted any proof regarding the defendant having another shop room near 

the suit premises. It is a fact that other tenant Sunil Bhageria is the owner of 

M/s Durga Trader. Sunil Bhageria has assured him of vacating the tenanted 

premises as and when he requests him. Later he says that if the defendant 

vacates then Sunil Bhageria will vacate the suit premises.  

12. PW-2 submitted his examination-in-chief supporting the entire contentions of 

the plaintiff by reproducing those contentions in his evidence. He in his cross-

examination deposed that he completed his graduation in April, 2014. He has 

not yet decided his future plan, later on he says he intended to do business.  

He does not know in whose name the holding exists. Even he does not know 

the holding number. He does not know the present rent of the suit room 

even the initial rent of the suit room. The agreement was entered into for 

enabling them to evict the defendant. He does not who gave the idea to his 

father to seek eviction of the defendant of the getting the written agreement 

executed from the suit room. Except natural wear and tear there is no 

damage caused by the defendant to the suit room. It is a fact that one room 

is lying vacant for the last 4 years besides the suit room and they have not 

started any business. The said room is used as a godown and not as a shop.   

13. PW-3 submitted his examination-in-chief supporting the entire contentions of 

the plaintiff by reproducing those contentions in his evidence. He in his cross-

examination deposed that it is a fact that there is no specific reason of not 

having started the business from the room which is lying vacant near the suit 

room. There are three rooms side by side including the suit room of which 

one is lying vacant for about 4 years. All the rooms are of same size.  

EVIDENCE OF DEFENDANT/RESPONDENT’S SIDE 

14. DW-1 has submitted his examination in chief supporting the contentions of 

the written statement exhibited the following documents:- 

Ext.A(1) to A(13) – the rent receipts issued for and on behalf 

of Panna Dav Bothra  
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 Ext.B(1) to B(44) – the rent challans 

Ext.C is the letter dated 05-08-2011  

15.  DW-1 in his cross-examination deposed that he is plaintiff’s tenant. Ext.1 

tenancy agreement was executed with the plaintiff on 22 September, 2011. 

The agreement was made for 11 months starting from 1st day of 

September,2011. He deposited the rent in the court in plaintiff’s name. 

Ext.B(6) to B (21) challans are photo copies. As per the order of the court he 

has exhibited those copies by way of secondary evidence. He has availed 

cash credit facility from Bank of Baroda. Suit room is situated at Hatipilphna, 

Civil Hospital road. L. B. Road and Hatipilkhana are two different places. 

Rs.5,00,000/- was given for the firm at Hatipilkhana. Ext.C was given for the 

firm at Hatipilkhana. After the execution of Ext.1, he has been paying the 

rent of the suit room. Ajay Bothra has two sons – Amit Bothra and Sumit 

Bothra. In the month of July/August’2012 he tendered rent to plaintiff and he 

did not agree to accept the same.  He has mentioned in his affidavit and 

written statement that plaintiff issued receipt after receiving the rent for the 

month of July,2012. In para 7(B) of written statement and para No.4 of the 

affidavit, he has mentioned that he went to tender rent on 03-08-2012 and 

plaintiff refusing to accept the rent asked him to vacate the room. Plaintiff 

asked him to vacate the room saying that the room is required for his son. 

Plaintiff is carrying on his business taking other shop in rent. In his previous 

evidence, he has given last payment on 3rd August, 2012.  After cross-

examination of his evidence, he has corrected the 3rd August to 3rd 

September. He has not filed any petition for correction in his written affidavit.   

16. DW-2 submitted his evidence in chief through affidavit by reproducing the 

contents of written statement and he has deposed in his cross-examination 

that he knows the plaintiff. He has two sons, Amit Bothra and Sumit Bothra. 

Both of them have completed their college studies. He never saw the 

agreement five years back. Thereafter, he went after six months. Plaintiff 

refused to accept the rent in 2012. He does not remember the month. He 

has no personal knowledge as to refusal of rent by the plaintiff as the 
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defendant did not take him at the time of offering the rent.    

POINTS OF ARGUMENT 

17.  I have heard the argument put forwarded by both sides and during the time 

of argument, learned advocate appearing on behalf of the appellant/plaintiff  

emphatically submitted before the court that learned Munsiff No.1, Tezpur 

while discussing the issue Nos.2, 3 and 4 against the plaintiff/appellant, failed 

to appreciate  the evidences as well as settled provisions of law. In support 

of his submission, the learned counsel for the appellant citied the following 

case laws :  

(i) H. Siddique (Dead) by L.Rs. Vs A. Ramalingam ; AIR 2011 SC 

1492 

(ii) Bhupinder Singh Bawa –Vs- Asha Devi ; (2016) 10 SCC 209 

(iii) Krisha Kumar Rastogi –Vs- Sumitra Devi ; 20th August,2014, 

Supreme Court  

18.  Per contra, learned advocate of the respondent vehemently argued before 

the court that learned court below has decided the suit rightly and no 

illegality or irregularity committed by the learned trial court in deciding the 

Issue Nos.2, 3 and 4.  

19. As such it disclosed from the points of argument as well as Memo. of appeal 

that plaintiff/appellant disputed the decision of the learned court below 

pertaining to Issue Nos.2, 3 and 4. Hence, considering the questions raised 

by the appellant/plaintiffs this court thinks it deem fit and proper to discuss 

the Issue Nos.2, 3 and 4 at the outset.  

DISCUSSIONS, DECISIONS & REASONS FOR SUCH DECISIONS 

20. From the pleadings as well as evidence on record, this first appellate court in 

forthcoming discussion shall try to ascertain the following questions:-  

1. Whether learned Munsiff No-1, Sonitpur, Tezpur rightly 

decided and answered the issues no- 2, 3 and 4 against the 

plaintiff? 

2. Whether learned Munsiff No-1, Sonitpur, Tezpur rightly 

dismissed the suit of plaintiff providing sufficient reasons? 
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3. Whether learned Munsiff No-1, Sonitpur, Tezpur appreciated 

the evidences adduced by the plaintiff/appellant properly 

leaving no stone unturned?  

4. Whether findings of learned Munsiff No-1, Sonitpur, and 

Tezpur are based upon lawful consideration and settled 

provisions of law? 

21. Taking notes, upon the questions formulated by the court in the upcoming 

discussions this first appellate court shall try to answer the questions above 

including the grounds of appeal of appellant in the light of evidence adduced 

by the plaintiff/appellant in original suit. 

22. Issue No.2 & 4: Issue No.2 relates to the question as to whether the 

defendant is a defaulter ? and Issue No.4 relates to the question as to 

whether the defendant/respondent is liable to be evicted from the suit 

premises ?  Both the issues are inter-related as such both the issues are 

taken together for discussion and decision at the outset.  

23. Before discussing the plea of defaulter, let us appreciate the real points of 

controversy between the plaintiff and defendant those unveiled from the 

pleadings on record. Undeniably, the plaintiff/appellant brought the instant 

lawsuit against the defendant/respondent contending that on 22-09-2011 

there was a monthly tenancy agreement executed between the plaintiff and 

defendant for 11 months and monthly rent was fixed at Rs.1330/- which is 

payable within the 7th day of each and every English calendar month and at 

the time of execution of said monthly tenancy agreement, the defendant had 

paid an amount of Rs.10,000/- only to the plaintiff/appellant as advance and 

it was agreed that said amount will be refunded to defendant at the time of 

handing over the physical possession of suit room to the plaintiff. The 

plaintiff’s contentions rests upon the pleadings that said agreement dated 22-

09-2011 commenced from 01-09-2011 and expired after 31-07-2012 and it is 

further pleaded that the defendant paid rents upto the month of July, 2012 

and started depositing the rent before the court without tendering the same 

to plaintiff. Hence, plaintiff claimed defendant/respondent to be a defaulter of 
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the suit premises.  

24. Per contra, the respondent/defendant in his written statement categorically 

pleaded that plaintiff used to issue receipts of rental and his last receipt was 

for the month of July/2012 on 07-08-2012 and the defendant approached the 

plaintiff on 03-09-2012 but plaintiff refused to receive the rental and 

accordingly he deposit the rent for the month of August/2012 before the 

court on 07-09-2012. Hence, he is not a defaulter. It is further pleaded by 

the defendant that the plaintiff wrongly stated that he is possessing the 

premises from the year 2011 rather he is tenant of the plaintiff from the 

month of September/1995 and earlier he used to pay Rs.800/- per month 

and subsequently it is increased by the rate of Rs.1330/-.  

25. From the pleadings on record, it is seen that defendant /respondent admitted 

himself to be a tenant of the suit premises. Now, question disclosed whether 

the defendant/respondent is a defaulter in respect of payment of rents to the 

plaintiff since from the month of August/2012 and if so whether the 

defendant is liable to be evicted from the suit premises ? Before we discuss 

the oral as well as documentary forms of evidences adduced by the plaintiff 

as well as defendant to support their respective pleadings, let us discuss 

certain settled provision of law pertaining to plea of defaulter. It is well 

settled law that Section 5(4) of the AUARC Act, casts a duty upon the tenant 

to first tender monthly rent to the landlord. However, if the landlord refuses 

to accept the lawful rent offered by his tenant, only then a tenant may within 

a fortnight of its following due, deposit in the Court the amount of such rent 

together with process fees for service of notice upon the landlord. Subject to 

above, the said provisions further prescribe that a tenant who has made such 

deposit shall not be treated as a defaulter under clause (e) of the proviso to 

sub-section (1) of Section 5 of the Act. 

26. As such, from a common understanding of the aforesaid provisions of law, it 

can be said that a statutory duty casts upon a tenant to first tender monthly 

rent to the landlord and in this case exactly this court needs to look upon 

whether the defendant/respondent before depositing the rent to the court for 
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the month of August/2012 tendered any valid rent to plaintiff/appellant. To 

appreciate such facts, let us peruse the evidences presented before this court 

by the plaintiff/appellant as well as defendant side.   

27. I have carefully travelled through the evidences on record and from where it 

is seen that the defendant/respondent as DW-1 in his examination-in-chief as 

well as in his cross-examination categorically admitted and supported that he 

approached the plaintiff to pay rent of August/2012 but that 

plaintiff/appellant refused to receive the rent for the month of August/2012. 

DW-2 being an independent witness in his cross-examination categorically 

stated that plaintiff declined to receive the rent for the month of August/12. 

Hence, it is seen that DW-1 and DW-2 both the witnesses in their evidences 

remained unshaken to the fact that plaintiff declined to receive the rent for 

the month of August/2012 even after valid tender of rent by the 

defendant/respondent. The plaintiff/appellant side failed to dismantle 

credence of both the witnesses of the defendant’s side by way of bringing 

out any sort of material contradictions.  

28. It further appears to be proved and established fact that Ext.1 is a tenancy 

agreement executed between the plaintiff and defendant pertaining to the 

suit premises and it was executed on 22-09-2011 for a period of 11 months 

and monthly rental was fixed for Rs.1330/- which is payable within the 7th 

day of each and every succeeding month. PW-1 who is the plaintiff of this 

suit was cross-examined by the defendant side on Ext.1 document and PW-1 

during his cross-examination categorically admitted that he got Ext.1 

executed to get the tenanted premises back for the benefit of his son. PW-1 

further admitted and supported the pleadings of defendant/respondent by 

admitting during his cross-examination that Ext.A(1) has been issued on 27-

12-1997 and defendant is his tenant for 18/20 years. He further admitted 

that he has not disclosed the actual date or year when the defendant became 

tenant. As such, it is seen that the plaintiff/appellant himself admitted that he 

has not disclosed certain relevant facts before the Court and that shows the 

conduct and intention of the plaintiff upon which a disfavourable presumption 
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may be drawn up.  

29. PW-1 further admitted during his cross-examination that it is a fact that 

baring vide Ext.1 no tenancy agreement was entered between the defendant 

and him. He further admitted that he got Ext.1 executed to get the tenanted 

premises back for the benefit of his son. Furthermore, he categorically 

affirmed during his cross-examination that he did not accept the rent of 

August/2012 asking the defendant to vacate the suit premises and he further 

affirmed that he received the rent of August/2012 when the same was 

deposited in the court and he further received notice of Misc. Case 

No.409/2012 when process server went to him. As such, from the cross-

examination part of PW-1 it has become crystal clear before this court that 

the plaintiff/appellant himself admitted that defendant offered monthly rent 

for the month of April/2012 to him and he refused to accept the rent asking 

the defendant to vacate the suit premises. PW-2 supporting the version of 

PW-1 submitted that agreement was entered into enabling them to vacate 

the defendant and he does not know who gave idea to his father to seek 

eviction of defendant of getting the written agreement executed for the suit 

room. Hence, in the light of evidence presented by PW-1 it disclosed 

categorically before this court that defendant before depositing rent had 

offered the rent for the month of August/2012 to the plaintiff and plaintiff 

declined to receive the rent and asked him to vacate the suit premises that 

fact supports the version of the defendant that he actually approached the 

plaintiff to receive the rent for the month of August/2012 and on being 

declined by him he deposited the rent before the court and plaintiff during 

his cross-examination admitted that he has received the rent receiving notice 

from the court vide Misc. case No.409/12. Ext.B appears to be the proof of 

such facts. Ext.B series that Ext.B(1) to B (44) are appears to be deposit slips 

through challans of several Misc. cases that categorically reflects and 

established the fact that on being declined to receive the rent by the plaintiff, 

the defendant has rightly deposited the valid rent from the month of 

August/2012 to March/2016.  
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30. Now, the plaintiff side raised questions of sustainability of exhibited 

documents vide Ext.B series stating that original of those documents were 

not called for. On careful perusal of cross-examination part of PW-1, it 

disclosed before this court that PW-1 himself  admitted the fact of receiving 

notice of Misc. cases pertaining to rent deposit vide Ext.B. Plaintiff further 

admitted that Ext.C, Ext.D, Ext.E and Ext.F through which rents were 

deposited. More also, if we go by the case record of learned court below then 

it disclosed before this court that learned trial court granted permission to the 

defendant to adduce secondary forms of evidences pertaining to photo 

copies of challans vide Ext.B(6), Ext.B(13), Ext.B(16), Ext.B(18) to Ext.B(21), 

Ext.B(23), Ext.B(28), Ext.B(29), Ext.B(24) and Ext.B(36). All the aforesaid 

documents are being photocopies of challans of Misc. cases are appears to 

be secondary forms of evidences and those were permitted to be adduced as 

the form of secondary evidence and original of those documents admittedly 

prepared and maintained by the court in the form of public document which 

are kept open for inspection and obtaining certified copies and in that 

circumstances, section 65 (e) and (f) comes into play in the light of section 

74 (2) of Indian Evidence Act. More also, the defendant himself admitted that 

through Ext.B Misc. case No.409/12 he received rent and he further received 

notice. As such, it can be safely concluded here that defendant/respondent 

on being declined to receive rent by the plaintiff/appellant from the month of 

August/2012, regularly deposited rent before the court.  

31. Therefore, in the light of the aforesaid discussions, this court is of considered 

opinion that the defendant/respondent in compliance with Section 5(4) of 

AUARC Act, 1972 offered rent to the landlord i.e. the plaintiff /appellant and 

after the landlord refused to receive it, he deposited the rent in compliance 

with settled provisions of law. Hence, it is not a proper case where the 

respondent/defendant can be held to be a defaulter in the light of settled 

provisions of law u/s 5(4) of AUARC Act.   

32. In the result, this court finds that learned court below has rightly observed 

and decided that defendant is not a defaulter in respect of payment of 
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monthly rent and accordingly the findings of the learned court below not 

deserves any interference pertaining to Issue Nos. 2 and 4 and consequent 

to that the findings of the learned court below is upheld.       

33. Issue No.3: Now, issue No.3 relates to whether the suit premises is 

bonafide required by the plaintiff/appellant ?  

34. In respect of bonafide requirement of the tenanted premises, Hon’ble 

Supreme Court in Bhupinder Singh Bawa –vs- Asha Devi, (2016) AIR 

(SC) 5258 observed that no alternative premise was lying vacant for 

running business of respondent’s son. It is perfectly open to landlady to 

choose more suitable premises for carrying on business of her son and 

respondent cannot be dictated by appellant as to from which shop her son 

should start business. Same ratio was earlier decided by the Hon’ble Apex 

Court in Anil Bajaj –vs- Vinod Ahuja (2014) 6 Scale 572.  

35. Now, arriving again to the instant case in hand, if we go by the pleadings on 

record, then it disclosed that plaintiff in para No.6 of the plaint pleaded that 

the plaintiff has its bonafide requirement for its own business and to start a 

new business for his son Sumit Kr. Bothra of 24 years old,  young educated 

unemployed youth who has  no any source of income or any business, so to 

start a suitable business for his son. To establish the plea of bonafide 

requirement plaintiff side examined himself as PW-1 and his two sons as PW-

2 and PW-3. PW-1 although in his evidence-in-chief supported the plea of his 

bonafide requirement of tenanted premises, but during his cross-examination 

he admitted that presently he is renovating the shop room lying vacant for 

the last four years situated by the side of suit room for doing something. He 

further admitted that he yet to decide. He has not submitted any proof of 

that defendant having another shop room near the suit premises. He 

admitted during his cross-examination that his other tenant Sunil Bhagaria 

has assured him to vacate the tenanted premises as and when he requests 

him. Later on, he says that if the defendant vacates, then Sunil Bhagaria will 

vacant the suit premises. As such from the cross-examination part of PW-1 it 

has become crystal clear that plaintiff has a shop room near by the suit 
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premises lying vacant for four years and plaintiff is renovating the said shop 

room for establishing new business and till the date of his cross-examination 

he has not decided what business going to be started. His sons i.e. PW2 and 

PW-3 also admitted that one room is lying vacant for last 4 years besides the 

suit room and they have not started any business. PW-2 Sumit Bothra also 

stated that he is not yet decided to start any business. PW-3 Amit Bothra also 

stated that they have not decided to extend their business. Hence, from the 

evidences presented by PW-1, PW-2 and PW-3 it becomes crystal clear that 

the plea put forwarded by the plaintiff/appellant for establishing his bonafide 

requirement does not appears to be supportive and corroborative with 

evidences of the witnesses. The plaintiff also has claimed eviction of the 

respondent from the suit premises citing his reason of establishing new 

business for his son called Sumit Bothra, but both the sons as PW-2 and PW-

3 categorically stated that they have not decided to extend their business or 

start new business yet. All the three witnesses further clarified that similar 

shop room situated near by the suit premises which is lying vacant for 4 

years and presently the plaintiff’s side is renovating the same. The factual 

matrix that disclosed from the evidences of the plaintiff/appellant witnesses, 

does not appers to be supportive and corroborative with the pleadings on 

record and that categorically fails to support plea of bonafide requirement of 

the plaintiff/appellant.  

36. It is settled provisions of law that decided by the Hon’ble Supreme Court that 

a tenant cannot dictate the terms of bonafide requirement to the landlord, 

but in the instant suit in hand, there is no endeavour made by the tenant to 

dictate the terms as the tenant/respondent did not ask the plaintiff to start 

business from somewhere else or did not take any specific plea denying the 

bonafide requirement of the plaintiff/appellant. As such, the circumstances 

referred by the learned advocate appearing for the plaintiff/appellant in the 

form of ratio of several authority does not appears to be identical and 

applicable in the instant suit in hand.  
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37. Above all, the plaintiff as PW-1 during his cross-examination, displayed a 

complete good-bye to his own contentions by stating that he got executed 

the Ext.1 document to get the tenanted premises back and he in his same 

deposition further stated that vide Ext.1 no tenancy agreement was entered 

between the defendant and him and he further admitted that he suppressed 

the fact that defendant/respondent is possessing the suit premises since from 

the year 1997. As such the intention of the plaintiff/appellant is to evict the 

defendant by hook or crook without complying the settled provisions of law.  

38. Therefore, in the light of the aforesaid discussion, this court is of considered 

opinion that plaintiff actually with intent to vacate the defendant/respondent 

from the suit premises brought the instant lawsuit by suppressing certain 

material facts and from the evidences of PW-1, PW-2 and PW-3 it disclosed 

that at present the plaintiff/appellant is not in bonafide need of the suit 

premises. Hence, this first appellate court finds that the findings of the 

learned trial court below not suffers from any material irregularity rather the 

findings of the court below based upon true factual matrix as well as 

evidence on record. Hence, discussion and decision of learned court below in 

respect of Issue No.3 not deserves any interference from this first appellate 

court and consequent to that findings of the learned court below is upheld.  

39.  In the result the judgment pronounced and delivered by the ld. Munsiff 

No.1, Tezpur, Sonitpur needs no interference and deserves to be upheld. 

Accordingly, the first appeal is dismissed with cost. 

40. Prepare a decree accordingly. The appeal is disposed of on contest with cost.  

41. Send down the Case Record, along with a copy of this judgment to the ld. 

Court. Given under my hand & seal of the Court on the 26th 

September’2019. 

 

 

(N. J. Haque) 
             Civil Judge 

                         Tezpur, Sonitpur 
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ANNEXURE 

 

Plaintiff Witnesses:   
i PW-1     : Ajay Kr. Bothra 
ii PW-2     : Sumit Bothra 
iii PW-3     : Amit Bothra 

         
Plaintiff Exhibits:  

viii Ext.1   : original tenancy agreement dated 22-09-2011 
ix Ext.1(1) to 1(4) : Signature of plaintiff   
x Ext.1(5) to 1(8) : Signature of defendant  
xi Ext.1(9)  : Signature of Bijay Singh Bothra 
xii Ext.1(10)  : Signature of Govinda Giri 
xiii  Ext.2   : original counter foil of last rent receipt no. 38  

     dated 07-08-2012 
xiv Ext.3   : Original holding tax paid receipt dated 07-03- 

     2007  
Defendant Witnesses: :  

i  DW-1     : Shantilal Puglia 
ii  DW-2    : Dinbandhu Sharma 

 
Defendant Exhibits : :    

i Ext.A(1) to A(13) : Rent receipts  
ii Ext.B(1) to B(44) : Rent challans   
iii Ext.C   : letter dated 05-08-2011   

 
 
 
 

(N. J. Haque) 
                                                                                                 Civil Judge 

                   Tezpur, Sonitpur 

 

 

Dictation taken and  

Transcribed be me: 

        

(J. K Muru), Steno.               *** 


